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A. IDENTITY OF PETITIONER

Bernardino Sandoval asks this Court to accept review of
the Court of Appeals decision under RAP 13.3 and RAP 13.4.
B. COURT OF APPEALS DECISION

Mr. Sandoval appealed the trial court’s refusal to exercise
its legislatively granted discretion to determine the amount of
restitution. The Court of Appeals affirmed the trial court’s
restitution order and wrongly narrowed the statutory grant of
discretion. A copy of the Court of Appeals decision, State v.
Sandoval, No. 82447-3-1, 2022 WL 2047218 (Wash. Ct. App.
June 6, 2022), is attached as an appendix.
C. ISSUE PRESENTED FOR REVIEW

The legislature granted trial courts broad discretion to
determine the amout of restitution. This is true even where the
State requests restitution pursuant to the crime victims’
compensation act (CVCA). To hold otherwise would permit a
state agency to perform a judicial function, in violatation of the

separation of powers doctrine. Here, Mr. Sandoval objected to



the restitution amount because he is disabled, unable to work,
and completely reliant on government assistance. Yet the trial
court concluded it had no discretion to order less or no
restitution, and the Court of Appeals affirmed. The Court of
Appeals decision conflicts with decisions by this Court and the
Court of Appeals and trial courts need guidance on the
important issue of their authority to order restitution.
D. STATEMENT OF THE CASE

Mr. Sandoval is currently 58 years old. He is disabled,
and he lives with multiple chronic conditions, including
rheumatoid arthritis, psoriatic arthritis, and carpal tunnel
syndrome. RP at 85. Sometimes his symptoms are so severe he
cannot walk. RP 88. Because of his disabilities, he 1s unable to
work, and he is entirely dependent on public benefits. Supp. CP
74-76; RP at 88-89.

Mr. Sandoval pleaded guilty to third degree assault and
unlawful display of a weapon. CP at 9-47. In his plea

agreement, he acknowledged the court will order restitution



“unless extraordinary circumstances exist which make
restitution inappropriate.” CP at 12.

The State requested $3,339.68 in restitution under the
CVCA for the complaining witness’s medical and counseling
bills. CP 62-65; RP at 88. Mr. Sandoval objected, pointing out
he is unable to pay restitution because his disabilities prevent
him from working to pay off his debt. RP at 85-89. Because he
will “be back on Welfare and SSI” upon release, he argued his
ability to pay restitution “is going to be almost impossible.” RP
at 89. Mr. Sandoval told the court, “I don’t know how I’'m
going to pay [restitution].” RP at 89.

Mr. Sandoval also argued the amount of restitution was
improper because the complaining witness left the hospital
against medical advice and the counseling sessions were not
connected to the offense. RP 85-86.

The trial court sympathized with Mr. Sandoval’s
concerns but concluded “restitution is mandatory.” RP 93. The

court did reject restitution for the costs of counseling sessions



after finding there was no connection between the offense and
those counseling sessions. RP 90. But the court ordered Mr.
Sandoval to pay $2,438.56 for medical bills. CP at 66.

The Court of Appeals remanded to the trial court to
protect Mr. Sandoval’s Social Security benefits from collection,
but otherwise affirmed the restitution order. App. at 9.

E. ARGUMENT

Trial courts have broad discretion in ordering
restitution. The Court of Appeals decision that courts
have no discretion when restitution is payable under
the CVCA warrants this Court’s review.

The trial court’s authority to order restitution is derived
from statute, which grants “broad discretion.” State v. Tobin,
161 Wn.2d 517, 523, 526-57, 166 P.3d 1167 (2007). “The very
language of the restitution statutes indicates legislative intent to
grant broad powers of restitution.” State v. Davison, 116 Wn.2d
917, 920, 809 P.2d 1374 (1991).

The legislature has directed that “[r]estitution shall be
ordered whenever the offender is convicted of an offense which

results in injury to any person or damage to or loss of property.”



RCW 9.94A.753(5). The court is not required to order a
specific amount, and it can order less or no restitution if
“extraordinary circumstances exist which make restitution
inappropriate in the court’s judgment.” RCW 9.94A.753(5).
The statute similarly authorizes the court to order
restitution in cases pursuant to the CVCA. RCW 9.94A.753(7).
However, nothing in the statute requires the court to order a
particular amount. Regardless of whether the prosecution or the
Department of Labor and Industries' requests restitution, the
trial court still has discretion to determine the amount of
restitution. See RCW 7.68.120(1) (regardless of the amount of

restitution the Department requests, the amount “shall be

! The Washington State Department of Labor and
Industries (the “Department”) is a state agency, and its main
function is running the state’s workers’ compensation system. It
also operates the crime victims’ compensation program. RCW
7.68.015. Under this program, person can file a claim to request
benefits from the Department if they were injured as a result of
certain crimes. RCW 7.68.070. If the Department pays benefits,
it can request the court to order the offender to pay restitution.
RCW 7.68.120.



limited to the amount provided for in the order”). The court
determines the amount of restitution at a hearing. RCW
7.68.120(2)(a); RCW 9.94A.753(7). This hearing is necessary
to determine the amount of restitution, and it is required
regardless of who requests restitution. State v. Ryan, 78 Wn.
App. 758, 761-62, 899 P.2d 825, review denied, 128 Wn.2d
1006 (1995).

This Court has consistently held the trial court has broad
discretion in determining the amount of restitution. Tobin, 161
Wn.2d at 527-28; Davison, 116 Wn.2d at 920. This Court has
also held the trial court is not required to order a specific
amount:

While the restitution statute directs that restitution

“shall” be ordered, it does not say that the

restitution ordered must be equivalent to the injury,

damage or loss . . . . Instead, RCW 9.94A.753

allows the judge considerable discretion in

determining restitution, which ranges from none

(in some extraordinary circumstances) up to
double the offender’s gain or the victim’s loss.

State v. Kinneman, 155 Wn.2d 272, 282, 119 P.3d 250 (2005).



The Court of Appeals has also consistently recognized
the trial court’s broad discretion. State v. Ewing, 102 Wn. App.
349, 352, 7 P.3d 835 (2000) (“The language of restitution
statutes indicates the Legislature’s intent to grant broad
discretion to sentencing courts in awarding restitution.”); State
v. Mead, 67 Wn. App. 486, 490, 836 P.2d 257 (1992)
(determining the amount of restitution is within the trial court’s
discretion.). Even if the statute provides for restitution, as it
does under both subsections (5) and (7), the court has discretion
to determine the amount: “When a particular type of restitution
in question is authorized by statute, imposition of restitution is
generally within the discretion of the trial court.” State v. Kisor,
82 Wn. App. 175, 183, 916 P.2d 978 (1996) (abrogated on
other grounds by State v. Enstone, 137 Wn.2d 675, 974 P.2d
828 (1999)).

In addition, the Court of Appeals’ conclusion that the
trial court has no discretion to determine the amount of

restitution when it is requested pursuant to the CVCA violates



the separation of powers doctrine. This doctrine is a
fundamental principle of our constitutional system. Carrick v.
Locke, 125 Wn.2d 129, 134, 882 P.2d 173 (1994). While the
three branches of our government are not “hermetically sealed

99 ¢¢

off from one another,” “the fundamental functions of each
branch remain inviolate.” Id. at 135.

The test under the separation of powers doctrine is
“whether the activity of one branch threatens the independence
or integrity or invades the prerogatives of another” branch. /d.
(citations omitted). Another branch may not * ‘impermissibly
threaten[ ] the institutional integrity of the Judicial Branch.” > Id.
at 136 (quoting Mistretta v. United States, 488 U.S. 361, 383
109 S. Ct. 647, 102 L. Ed. 2d 714 (1989)).

[f the trial court has no authority to determine the amount
of restitution when it is requested pursuant to the CVCA, it
invades the prerogative of the judicial branch. The trial court is

responsible for determining the amount of restitution, and

another agency such as the prosecutor’s office or the



Department of Labor and Industries cannot perform this
function. See State v. Forbes, 43 Wn. App. 793, 800, 719 P.2d
941 (1986) (delegating the prosecution to determine the amount
of restitution violates separation of powers). The trial court
must set the amount of restitution. /d. Requiring the trial court
to order whatever the amount of restitution the Department of
Labor and Industries requests violates separation of powers.
The Court of Appeals was wrong to conclude the trial
court had no discretion to determine the amount of restitution
when requested under the CVCA. Its decision conflicts with
decisions by this Court and the Court of Appeals and warrants
this Court’s review. RAP 13.4(b)(1)-(2). Its holding that a state
agency is permitted to perform a judicial function violates the
separation of powers doctrine and due process, and it is a
significant issue under both the United States and the
Washington Constitutions. RAP 13.4(b)(3). In addition,
because defendants are ordered to pay restitution under the

CVCA every day, this Court’s direction is necessary to guide



trial courts on this issue of substantial public interest. RAP
13.4(b)(4).
F. CONCLUSION
Based on the preceding, Mr. Sandoval respectfully
requests this Court to grant review pursuant to RAP 13.4(b).
I certify this brief contains 1,565 words and complies
with RAP 18.17.
Respectfully submitted this 1st day of July, 2022.
s/ Beverly K. Tsai
BEVERLY K. TSAI (WSBA 56426)

Washington Appellate Project (91052)
Attorneys for the Petitioner
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FILED
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Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

No. 82447-3-|
THE STATE OF WASHINGTON,
DIVISION ONE
Respondent,
UNPUBLISHED OPINION
V.

BERNARDINO LARRY SANDOVAL,

Appellant.

BIRK, J. — Bernardino Sandoval appeals an order of restitution following his
guilty plea to assault in the third degree and unlawful possession of a weapon. We
affirm the restitution order, but remand for the trial court to amend the order to
reflect that Social Security benefits cannot satisfy restitution.

FACTS

In 2018, Sandoval stabbed his romantic partner. He pleaded guilty to
domestic violence assault in the third degree and unlawful display of a weapon.’
In conjunction with his plea, Sandoval agreed to join the State’s recommendation
for an above-range exceptional sentence of 72 months and agreed to pay

restitution in an amount to be determined at a future hearing.

' The State initially charged Sandoval with assault in the first degree. He
pleaded guilty to a reduced charge to avoid a potential life sentence under the
Persistent Offender Accountability Act, RCW 9.94A.030(37), .570. Sandoval
entered a plea under North Carolina v. Alford, 400 U.S. 25, 31, 91 S. Ct. 160, 27
L. Ed. 2d 162 (1970) (allowing defendant to maintain his innocence while
acknowledging a likelihood of conviction at trial).
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The trial court imposed a sentence in accordance with the plea agreement.
The court found that Sandoval was indigent and waived all nonmandatory fees,
fines, and costs. The court imposed only the mandatory victim penalty
assessment. See RCW 7.68.035(1)(a) (mandatory $500 victim penalty
assessment upon conviction of felony or gross misdemeanor).

Before the restitution hearing, the State submitted a request for restitution
of $3,339.68 and supplied documentation showing that, pursuant to the crime
victims’ compensation act, chapter 7.68 RCW, the Crime Victims Compensation
Program administered by the state Department of Labor and Industries
(Department) had paid benefits in that amount for the victim’s medical bills and
counseling costs. RCW 7.68.015.

At the hearing, Sandoval objected to restitution. Sandoval argued that the
court should not impose restitution for medical expenses because the victim left
the hospital after the incident allegedly against medical advice. And Sandoval
claimed the supporting documentation did not establish that the counseling was
related to the crime.

More generally, Sandoval argued that because of certain disabilities, he had
no current or future ability to pay restitution. Sandoval asserted he suffered from
two types of arthritis, was “almost legally hearing-impaired,” and would face an
“almost impossible” burden in making payment because, upon release, he would
be reliant on governmental assistance and Social Security benefits. Sandoval
generally described other ailments that, he contended, showed an inability to

become gainfully employed and make restitution in the amount the State
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requested. The superior court indicated on the record that it did not believe the
restitution statute authorized waiver of the obligation solely based on indigent
status.

The trial court ordered Sandoval to pay restitution of $2,438.56 for benefits
paid to reimburse the victim for medical expenses. The court declined to order
$901.12 in restitution for the victim’s counseling costs, finding no evidence of a
“link” between the crime and the counseling. The court also concluded that
Sandoval’s indigence did not provide a basis to waive restitution. Sandoval
appeals.

DISCUSSION

Sandoval’s sole argument against the amount of the restitution order is that
the sentencing court erred by failing to recognize the discretion to waive restitution
upon a finding that his disability and indigence amounted to “extraordinary
circumstances” within the meaning of RCW 9.94A.753(5). Because we conclude
subsection (5) of RCW 9.94A.753 does not apply when payment has been made
pursuant to the crime victims’ compensation act, its provision for waiver in
“‘extraordinary circumstances” did not apply in Sandoval’s case.

A trial court’s restitution order will not be disturbed on appeal absent an

abuse of discretion. State v. Enstone, 137 Wn.2d 675, 679, 974 P.2d 828 (1999).

Application of an incorrect legal analysis or other error of law can constitute abuse

of discretion. State v. Kinneman, 155 Wn.2d 272, 289, 119 P.3d 350 (2005).
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The relevant portions of the restitution statute provide:

(5) Restitution shall be ordered whenever the offender is
convicted of an offense which results in injury to any person or damage
to or loss of property or as provided in subsection (6) of this section
unless extraordinary circumstances exist which make restitution
inappropriate in the court’s judgment and the court sets forth such
circumstances in the record. In addition, restitution shall be ordered to
pay for an injury, loss, or damage if the offender pleads guilty to a lesser
offense or fewer offenses and agrees with the prosecutor’s
recommendation that the offender be required to pay restitution to a
victim of an offense or offenses which are not prosecuted pursuant to a
plea agreement.

(7) Regardless of the provisions of subsections (1) through (6) of
this section, the court shall order restitution in all cases where the victim
is entitled to benefits under the crime victims’ compensation act, chapter
7.68 RCW. If the court does not order restitution and the victim of the
crime has been determined to be entitled to benefits under the crime
victims’ compensation act, the [Department], as administrator of the
crime victims’ compensation program, may petition the court within one
year of entry of the judgment and sentence for entry of a restitution
order. Upon receipt of a petition from the [Department], the court shall
hold a restitution hearing and shall enter a restitution order.

RCW 9.94A.753 (emphasis added).?

As the above provisions make clear, the restitution statute does not
authorize the trial court to waive restitution based on “extraordinary circumstances”
under subsection (5) when the State seeks restitution for benefits paid under the

crime victims’ compensation act. When the program has compensated the victim

2 The legislature amended the restitution statute in March 2022, to allow the
trial court, at sentencing or at any later time, to waive full or partial restitution or
accrued interest on restitution based on the lack of current or future likely ability to
pay in certain circumstances. See LAws oF 2022, ch. 260, § 3. The amendment,
effective January 1, 2023, expressly does not apply to restitution owed to the
Department for compensation paid under the crime victims’ compensation
program. Id. §§ 3, 26.
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for losses, the statute mandates restitution upon request “[rlegardless” of
subsection (5). RCW 9.94A.753(7). In such cases, the court “shall” order
restitution, and if it fails to do so, the Department, which administers the program,
may petition for entry of an order so providing. |d. RCW 9.94A.753(7) does not
allow the trial court discretion to waive restitution of benefits paid under the crime
victims’ compensation act, even when “extraordinary circumstances” within the
meaning of RCW 9.94A.753(5) may be present.

Our decisions in Painter and Tronsdal do not suggest otherwise. State v.

Painter, No. 78104-9-1 (Wash. Ct. App. June 10, 2019) (unpublished),

http://www.courts.wa.gov/opinions/pdf/781049.pdf; State v. Tronsdal, No. 81298-

0-1, (Wash. Ct. App. Aug.2, 2021) (unpublished), https://www.courts.wa.gov/
opinions/pdf/812980.pdf. Painter, who pleaded guilty to charges stemming from a
hit and run, asked the court to impose less than the full amount of restitution
requested, claiming that his mental illness and indigency were extraordinary
circumstances. Painter, No. 78104-9, slip op. at 1-2. The trial court denied
Painter’s request, indicating that its discretion was limited to determining whether
there was a factual basis for restitution. Id. at 3.

We held that when a restitution request is premised on payments by the
crime victims’ compensation program, the trial court is “obligated to order
restitution to the crime victims’ compensation program in the amount that the
program paid to the victim.” Id. at 5. To reach this conclusion, we relied on the
mandatory language of RCW 9.94A.753(7), which, unlike subsection (5), does not

allow waiver based on a finding of “extraordinary circumstances.” Id. at 4. We
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also looked to the crime victims’ compensation act itself, which provides that the
payment of benefits to or on behalf of a victim “creates a debt due and owing to
the [D]epartment by any person found to have committed the criminal act.” 1d. at
5 (quoting RCW 7.68.120(1)). And we observed that the crime victims’
compensation act authorizes the Department, not the court, to waive, modify
downward, or otherwise adjust restitution, “in the interest of justice, the well-being
of the victim, and the rehabilitation of the individual.” Id. (quoting RCW
7.68.120(5)).

In Painter’s case, only a portion of the restitution sought (approximately
$18,000 of the more than $430,000 total restitution) was based on compensation
for benefits under the crime victims’ compensation act. Id. at 2. As to the bulk of
the requested restitution, we held that the trial court erred by failing to appreciate
its discretion to determine there were “extraordinary circumstances” under RCW
9.94A.753(5) warranting a reduction of restitution. Id. at 6.

In Tronsdal, the defendant pleaded guilty to malicious mischief after causing
damage to a store, multiple vehicles, a home, and an apartment complex.
Tronsdal, No. 81298-0, slip op. at 2. The State did not request restitution for any
benefits paid by the victims’ compensation fund. Id. at 6. Tronsdal characterized
his developmental disability and dependence on Social Security income as
“‘extraordinary circumstances” under RCW 9.94A.753(5) and requested a finding
on that issue. Id. at 3. The trial court concluded it had no discretion to consider
ability to pay. 1d. As in Painter, we held that the trial court erred when it concluded

it lacked authority under RCW 9.94A.753(5) to order less than the amount of
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restitution requested and remanded for the trial court to consider whether Tronsdal
established extraordinary circumstances. |d. at 6. Significantly, we noted the
“statute’s plain language provides the trial court with discretion to determine the

amount of restitution when not requested by the crime victim’'s compensation

program.” |d. (emphasis added).

Finally, Sandoval cites State v. Carroll to argue that even if RCW

9.94A.753(7) bars the trial court from waiving restitution entirely, the trial court
failed to appreciate its discretion to order a lesser amount of restitution. No. 81816-
3-1, (Wash. Ct. App. Nov. 8, 2021) (unpublished), http://www.courts.wa.gov/
opinions/pdf/818163.pdf. His reliance on Carroll is misplaced because there, we
affirmed the restitution order for the full amount of benefits paid to the victim and
did not decide whether the trial court could have ordered a lesser amount of
restitution. Carroll, No. 81816-3, slip op. at 2, 7. And more importantly, the trial
court ordered partial restitution here, declining to impose restitution for benefits the
program paid for counseling fees.?

In Sandoval’'s case, the State requested restitution solely to reimburse the
crime victims’ compensation fund for benefits paid. Under RCW 9.94A.753(7), the
court had no discretion to deny the request based on “extraordinary
circumstances” within the meaning of RCW 9.94A.753(5).

Sandoval next claims the trial court erred when it failed to expressly limit the

State’s ability to collect restitution from his Social Security income. Sandoval

3 Because the only issue before us is the trial court’s discretion to reduce
restitution based on “extraordinary circumstances” under RCW 9.94A.753(5), we
do not address the amount of restitution awarded.
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maintained that he relied on “[w]elfare” and Social Security income and would
continue to do so after release.

The Social Security Act’s anti-attachment statute, 42 U.S.C. § 407(a), states
that “none of the moneys paid or payable or rights existing under this subchapter
shall be subject to execution, levy, attachment, garnishment, or other legal
process.” As a result, “no Social Security disability benefits are available to satisfy

a debt,” including Sandoval’s restitution obligation. See State v. Catling, 193

Whn.2d 252, 264, 438 P.3d 1174 (2019) (defendant was required to pay $500 victim
penalty assessment, but debt could not be satisfied from Social Security disability
benefits). Receipt of Social Security income does not “immunize” an individual
against the imposition of a restitution order; “rather, it merely prohibits the trial

court from using legal process to compel satisfaction of the restitution order from

those benefits.” Id. at 263 (quoting In re Lampart, 306 Mich. App. 226, 246, 858

N.W.2d 192 (2014)).

Where, as here, there is evidence that a defendant receives Social Security
income, it is appropriate to include a notation on the order or judgment indicating
that the legal financial obligations imposed “may not be satisfied out of any funds
subject to the Social Security Act’s antiattachment statute.” Id. at 266. The State
concedes, and we agree, that remand is appropriate so that the trial court may
amend the order to include a notation that Sandoval’s restitution obligation may
not be satisfied out of Social Security income.

Finally, in a statement of additional grounds for relief, Sandoval challenges

an individual reentry plan developed by the Department of Corrections in
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anticipation of release. We understand him to claim he should be released to King
County, rather than Chelan County. See RCW 72.09.270(8)(a) (criteria for
determination of county of discharge). The record contains no information
regarding this issue, and on direct appeal, the reviewing court will not consider

matters not included in the trial record. State v. McFarland, 127 Wn.2d 322, 335,

899 P.2d 1251 (1995). If a defendant wishes to raise a claim that relies on facts
outside the existing record, the appropriate means to do so is through a personal
restraint petition. |d.

We affirm the restitution order, but remand for the trial court to amend the
order to specify that the restitution obligation may not be satisfied out of funds

subject to the Social Security Act’s anti-attachment statute.

WE CONCUR:

@/ 7 U
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